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(2) Failure to implement capital restora-
tion plan. The failure of a savings asso-
ciation to implement a capital restora-
tion plan required under section 38, or
this part, or the failure of a company
having control of a savings association
to fulfill a guarantee of a capital res-
toration plan made pursuant to section
38(e)(2) of the FDI Act shall subject the
savings association or company to the
assessment of civil money penalties
pursuant to section 8(i)(2)(A) of the
FDI Act.

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the
OTS may seek enforcement of the pro-
visions of section 38 or this part
through any other judicial or adminis-
trative proceeding authorized by law.
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Subpart A—Scope

§567.0 Scope.

(a) This part prescribes the minimum
regulatory capital requirements for
savings associations. Subpart B of this
part applies to all savings associations,
except as described in paragraph (b) of
this section.

(b)(1) A savings association that uses
Appendix C of this part must comply
with the minimum qualifying criteria
for internal risk measurement and
management processes for calculating
risk-based capital requirements, utilize
the methodologies for calculating risk-
based capital requirements, and make
the required disclosures described in
that appendix.

(2) Subpart B of this part does not
apply to the computation of risk-based
capital requirements by a savings asso-
ciation that uses Appendix C of this
part. However, these savings associa-
tions:

(i) Must compute the components of
capital under §567.5, subject to the
modifications in sections 11 and 12 of
Appendix C of this part.

(ii) Must meet the leverage ratio re-
quirement at §§567.2(a)(2) and 567.8 with
tier 1 capital, as computed under sec-
tions 11 and 12 of Appendix C of this
part.

(iii) Must meet the tangible capital
requirement described at §§567.2(a)(3)
and 567.9.

(iv) Are subject to §§567.3 (individual
minimum capital requirement), 567.4
(capital directives); and 567.10 (con-
sequences of failure to meet capital re-
quirements).

(v) Are subject to the reservations of
authority at §567.11, which supplement
the reservations of authority at section
1 of Appendix C of this part.

(c) Optional transition provisions re-
lated to the implementation of consolida-
tion requirements under FAS 167—()
Scope, applicability, and purpose. The
section provides optional transition
provisions for a savings association
that is required for financial and regu-
latory reporting purposes, as a result
of its implementation of Statement of
Financial Accounting Standards No.
167, Amendments to FASB Interpreta-
tion No. 46(R) (referred to in this sec-
tion as FAS 167), to consolidate certain
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variable interest entities (VIEs) as de-
fined under United States generally ac-
cepted accounting principles (GAAP).
These transition provisions apply
through the end of the fourth quarter
following the date of a savings associa-
tion’s implementation of FAS 167 (im-
plementation date).

(2) Ezxclusion period—(@i) Exclusion of
risk-weighted assets for first and second
quarters. For the first two quarters,
after the implementation date (exclu-
sion period), including for the two cal-
endar quarter-end regulatory report
dates within those quarters, a savings
association may exclude from risk-
weighted assets:

(A) Subject to the limitations in
paragraph (c)(4) of this section, assets
held by a VIE, provided that the fol-
lowing conditions are met:

(I) The VIE existed prior to the im-
plementation date;

(2) The savings association did not
consolidate the VIE on its balance
sheet for calendar quarter-end regu-
latory report dates prior to the imple-
mentation date;

(3) The savings association must con-
solidate the VIE on its balance sheet
beginning as of the implementation
date as a result of its implementation
of FAS 167; and

(4) The savings association excludes
all assets held by VIEs described in
paragraphs (¢)(2)(i)(A)(I) through (3) of
this section.

(B) Subject to the limitations in
paragraph (c)(4) of this section, assets
held by a VIE that is a consolidated
asset-backed commercial paper (ABCP)
program, provided that the following
conditions are met:

(I) The savings association is the
sponsor of the ABCP program,

(2) Prior to the implementation date,
the savings association consolidated
the VIE onto its balance sheet under
GAAP and excluded the VIE’s assets
from the savings association’s risk-
weighted assets; and

(3) The savings association chooses to
exclude all assets held by ABCP pro-
gram VIEs described in paragraphs
(¢)(2)(1)(B)(i) and (ii) of this section.

(i1) Risk-weighted assets during exclu-
sion period. During the exclusion pe-
riod, including the two calendar quar-
ter-end regulatory report dates within

§567.0

the exclusion period, a savings associa-
tion adopting the optional provisions
of paragraph (c)(2) of this section must
calculate risk-weighted assets for its
contractual exposures to the VIEs ref-
erenced in paragraph (c)(2)(i) on the
implementation date and include this
calculated amount in its risk-weighted
assets. Such contractual exposures
may include direct-credit substitutes,
recourse obligations, residual interests,
liquidity facilities, and loans.

(iii) Inclusion of Allowance for Loan
and Lease Losses (ALLL) in tier 2 capital
for the first and second quarters. During
the exclusion period, including for the
two calendar quarter-end regulatory
report dates within the exclusion pe-
riod, a savings association that ex-
cludes VIE assets from risk-weighted
assets pursuant to paragraph (¢)(2)(i) of
this section may include in tier 2 cap-
ital the full amount of the allowance
for loan and lease losses (ALLL) cal-
culated as of the implementation date
that is attributable to the assets it ex-
cludes pursuant to paragraph (c)(2)(i) of
this section (inclusion amount). The
amount of ALLL includable in tier 2
capital in accordance with this para-
graph shall not be subject to the limi-
tations set forth at §567.5(b)(4).

(3) Phase-in  period—(i) Ezxclusion
amount. For purposes of this paragraph,
exclusion amount is defined as the
amount of risk-weighted assets ex-
cluded in paragraph (c)(2)(i) of this sec-
tion as of the implementation date.

(ii) Risk-weighted assets for the third
and fourth quarters. A savings associa-
tion that excludes assets of consoli-
dated VIEs from risk-weighted assets
pursuant to paragraph (c)(2)(i) of this
section may, for the third and fourth
quarters, after the implementation
date (phase-in period), including for
the two calendar quarter-end regu-
latory report dates within those quar-
ters exclude from risk-weighted assets
50 percent of the exclusion amount,
provided that the savings association
may not include in risk-weighted as-
sets pursuant to this paragraph an
amount less than the aggregate risk-
weighted assets calculated pursuant to
paragraph (b)(2)(ii) of this section.

(iii) Inclusion of ALLL in Tier 2 capital
for the third and fourth quarters. A sav-
ings association that excludes assets of
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§567.1

consolidated VIEs from risk-weighted
assets pursuant to paragraph (c)(3)(ii)
of this section may, for the phase-in
period, include in tier 2 capital 50 per-
cent of the inclusion amount it in-
cluded in tier 2 capital during the ex-
clusion period, notwithstanding the
limit on including ALLL in tier 2 cap-
ital in §567.5(b)(4).

(4) Implicit recourse limitation. Not-
withstanding any other provision in
§567.0(c), assets held by a VIE to which
a savings association has provided re-
course through credit enhancement be-
yond any contractual obligation to
support assets it has sold may not be
excluded from risk-weighted assets.

[72 FR 69438, Dec. 7, 2007, as amended at 75
FR 4652, Jan. 28, 2010]

Subpart B—Regulatory Capital
Requirements

§567.1 Definitions.

For the purposes of this subpart:

Adjusted total assets. The term ad-
justed total assets means:

(1) A savings association’s total as-
sets as that term is defined in this sec-
tion;

(2) Plus

(i) The prorated assets of any includ-
able subsidiary in which the savings as-
sociation has a minority ownership in-
terest that is not consolidated under
generally accepted accounting prin-
ciples; and

(ii) The remaining goodwill (FSLIC
Capital Contributions) resulting from
prior regulatory accounting practices
as provided in the definition of quali-
fying supervisory goodwill in this sec-
tion;

(3) Minus

(i) Assets not included in the applica-
ble capital standard except for those
subject to paragraphs (3)(ii) and (3)(iii)
of this definition;

(ii) Investments in any includable
subsidiary in which a savings associa-
tion has a minority interest;

(iii) Investments in any subsidiary
subject to consolidation under para-
graph (2)(ii) of this definition; and

(iv) For purposes of determining core
capital, qualifying supervisory good-
will.

Asset-backed commercial paper pro-
gram. The term asset-backed commercial

12 CFR Ch. V (1-1-12 Edition)

paper program (ABCP program) means a
program that primarily issues commer-
cial paper that has received a credit
rating from an NRSRO and that is
backed by assets or other exposures
held in a bankruptcy-remote special
purpose entity. The term sponsor of an
ABCP program means a savings asso-
ciation that:

(1) Establishes an ABCP program;

(2) Approves the sellers permitted to
participate in an ABCP program;

(3) Approves the asset pools to be
purchased by an ABCP program; or

(4) Administers the ABCP program
by monitoring the assets, arranging for
debt placement, compiling monthly re-
ports, or ensuring compliance with the
program documents and with the pro-
gram’s credit and investment policy.

Cash items in the process of collection.
The term cash items in the process of col-
lection means checks or drafts in the
process of collection that are drawn on
another depository institution, includ-
ing a central bank, and that are pay-
able immediately upon presentation;
U.S. Government checks that are
drawn on the United States Treasury
or any other U.S. Government or Gov-
ernment-sponsored agency and that are
payable immediately upon presen-
tation; broker’s security drafts and
commodity or bill-of-lading drafts pay-
able immediately upon presentation;
and unposted debits.

Commitment. The term commitment
means any arrangement that obligates
a savings association to:

(1) Purchase loans or securities;

(2) Extend credit in the form of loans
or leases, participations in loans or
leases, overdraft facilities, revolving
credit facilities, home equity lines of
credit, eligible ABCP liquidity facili-
ties, or similar transactions.

Common stockholders’ equity. The term
common stockholders’ equity means com-
mon stock, common stock surplus, re-
tained earnings, and adjustments for
the cumulative effect of foreign cur-
rency translation, less net unrealized
losses on available-for-sale equity secu-
rities with readily determinable fair
values.

Conditional guarantee. The term con-
ditional guarantee means a contingent
obligation of the United States Govern-
ment or its agencies, the validity of
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